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GENE TECHNOLOGY BILL 2001 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 66:  Person may give information to Regulator -  
Debate was interrupted after Mr Masters had moved an amendment. 

Mr MASTERS:  I am suggesting that clause 66 be amended to change it from being a piece of wording that will 
encourage and make legal whistleblowing to a clause that will require people who are in possession of 
knowledge about breaches of licence conditions, or matters that may cause genetically modified organisms to be 
released into the environment or potentially pose risks to the health and safety of people, to inform the regulator 
of that knowledge; and if that knowledge is not passed on, in theory action can be taken against those people.  I 
repeat that in this modern day and age it is appropriate that people start to accept the responsibility that goes with 
their day-to-day lives, including their employment. 

Mr LOGAN:  I have already indicated to the member for Vasse that we will not be accepting the amendment.  
The member is correct in saying that this is a whistleblowing clause.  It provides legal protection for 
whistleblowers who highlight to the regulator contraventions of the licence of which the regulator in unaware.  
The member for Vasse is seeking to change the nature of the whistleblowing under this clause from being 
voluntary to being compulsory.  That is not acceptable.  The member also is seeking to change the nature of the 
obligation of people who are covered by a licence.  That is also not acceptable.  It is also not acceptable that this 
provision of the Bill be different from that in the commonwealth legislation.   

Amendment put and negatived. 

Clause put and passed.   

Clauses 67 to 71 put and passed.  

Clause 72:  Regulator to notify of proposed suspension, cancellation or variation - 
Mr MASTERS:  I move -  

Page 46, line 13 - To delete “may” and substitute “shall”. 

Clause 72 places certain requirements on the shoulders of the regulator, in particular the requirement to notify 
licence holders of any proposed suspension, cancellation or variation of licences.  Subclause (2)(c) states that the 
notice -  

may invite the licence holder to make a written submission to the Regulator about the proposed 
suspension, cancellation or variation.   

It is very surprising that when the regulator decides that a licence will be either cancelled or modified, she will 
have the power to simply do it.  Other parts of the Bill contain protective clauses; however, the bottom line is 
that the regulator will be able to notify the licence holder of a proposed suspension, cancellation or variation 
without also requesting or inviting that licence holder to make a written submission.  The regulator has the 
discretion to invite the licence holder to make a written submission.  I do not believe that that is particularly 
democratic.  It is certainly not fair.  The regulator should be required to make it absolutely clear to the person 
about to be affected by a suspension, cancellation or variation that he has a right to provide a written submission 
that the regulator must then take into consideration before deciding to suspend, cancel or vary the licence.  

Mr LOGAN:  The amendment of the member for Vasse seeks to compel the regulator when considering 
suspending, cancelling or varying a licence to ask the licence holder to provide a written submission about that 
proposed suspension.  I have already pointed out to the member for Vasse that the majority of licences will be 
issued by the commonwealth regulator under the commonwealth Act.  This amendment effectively will have no 
impact on the licences that will be issued within the state jurisdiction.  I put it to the member that any variation to 
achieve his aim should be made to the commonwealth legislation, not the state legislation.  It is not appropriate 
that the regulator be bound to request the person having his licence suspended, varied or cancelled to provide 
written information.  

Mr Masters:  Why?  

Mr LOGAN:  All the information that the regulator would require to bring about a cancellation, variation or 
amendment would already be before the regulator. 

Mr Masters:  If a person is brought before a court of law and accused of something that might lead to the 
suspension of a licence that he holds, he is given the opportunity to defend himself. 
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Mr LOGAN:  This is not the same as taking something to a court of law.  This is about a licence to operate and 
the information the regulator requires to vary that licence.  It would be very serious for the regulator to intervene 
in a situation like that, and she would not do so without due regard for what had happened.  I am sure the 
regulator would be aware of all the information that is necessary for her to carry out her task of suspending, 
cancelling or varying.  Nevertheless, if the regulator required more information to make up her mind, the Act as 
we have proposed it says that the regulator may invite the licence holder to put forward his point of view.  I am 
sure that, to limit appeals against the regulator’s decision, the regulator will probably invite a person who is 
likely to have his licence cancelled, varied or amended - 

Mr Masters:  She might. 

Mr LOGAN:  That is right.  The regulator may put that information forward. 

Mr Masters:  She should. 

Mr LOGAN:  That is the member’s opinion.  As I have pointed out, if the member’s opinion is so strong, he 
should have asked his colleagues in the federal Government to make that amendment to the commonwealth Act.  
That is the most appropriate way of dealing with this issue.  

Mr MASTERS:  I find it disappointing that this Government does not have a little bit of backbone.  It is not 
prepared to say that, although I am making a good point, this amendment would have no effect if it went through 
because the commonwealth law would take precedence.  It is not prepared to say that, as the elected Government 
of this State, it will take up the cudgels on my behalf and write to the federal Government to request that the 
word “may” in its legislation be replaced by “shall”.  It is very defeatist of the parliamentary secretary to say that 
the amendment cannot work in Western Australia and that he will not take it any further.  I thought that he had a 
bit more spunk, get-up-and-go and drive, and a desire to try to achieve change that can be shown to be good.  I 
am disappointed in the lack of backbone that the parliamentary secretary’s Government seems to be showing.   

Secondly, I find it quite amazing that a set of circumstances that would normally apply in, for example, a court 
of law, will not apply here.  It would be considered an absolute miscarriage of justice if a decision maker in a 
court of law decided that an accused person was guilty and that he should have his licence suspended, cancelled 
or varied contrary to that person’s desire without allowing him to make some representation.  Yet, in this 
situation, the regulator can decide that she will suspend, cancel or vary a licence.  She must write to the licensee 
outlining what she will do, but she is not required to request a written submission outlining a defence or 
explanation of what the licence holder believes is wrong with the regulator’s proposed decision.   

Thirdly, subclause (4) states -  

In considering whether to suspend, cancel or vary a licence, the Regulator must have regard to any 
submission made under subsection (2)(c).   

This in effect says that the regulator can either choose to invite a licence holder to provide a submission or 
completely ignore subclause (4) and pretend that there is no requirement for her to have regard to any 
submission that might be made under that subclause.  This could give rise to a serious miscarriage of justice.  If a 
licence holder makes a submission, that submission will be duly regarded by the regulator; however, it is not a 
requirement to tell the licence holder that he or she is able to a make a written submission that must be given due 
regard by the regulator before the cancellation, suspension or variation of his licence.  That is the bizarre set of 
circumstances that could apply to licence holders in Western Australia.  I am disappointed that this Government 
is not showing any backbone.  It will not agree to even one of the 60 or 80 amendments I have put forward and 
say that there is a case to go to the federal Government and request changes to its legislation.  This is very 
strange.  The regulator is being given enormous powers; yet, the licence holder will not be told that if he 
provides a written submission, it must be given due consideration.  This part of the legislation is very poor, and I 
am disappointed that this State Government will not stand up to the federal Government and put across a point of 
view.  

Mr LOGAN:  I am surprised that the member for Vasse has called on this Government to show some backbone 
and correct what he considers to be a problem with this legislation, given that this legislation was under 
consideration by the federal Government when he was a member of the previous State Government.  The Liberal 
State Government of the day was well aware that this legislation was being drafted by the Commonwealth and 
knew what the Commonwealth intended.  I am sure that the minister of the day was well aware of the provisions 
of that commonwealth legislation, albeit we are now considering the Western Australian legislation.  To call on 
our Government to fix up the problems of the previous Government is a bit rich.  

Mr Kucera:  There is a bit of hypocrisy there.  
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Mr LOGAN:  It is par for the course when one considers what we have heard so far this week.  I put it to the 
member for Vasse that the Minister for Agriculture of the previous Liberal Government should have addressed 
this matter if the member for Vasse found it to be so obnoxious.  Subclause (2) deals with the notice that a 
person would receive if the regulator were about to act against him.  A person can oppose the notice at any stage.  
After receiving notice that the regulator was about to act against a licence, most people would write to the 
regulator.  That provision does not say that the regulator must not take that into consideration.  All it says is that 
the regulator may, if she has not received any opposition or notice from the person against whom the action is 
about to be taken, ask for further information by way of a written submission.  However, as the member pointed 
out, subclauses (3) and (4) place a requirement on the regulator to have regard to any information received from 
the person whose licence is to be suspended or cancelled.  The legislation deals with the issue the member is 
concerned about.  I am a bit miffed that the member has asked us to make these changes to this legislation given 
that the legislation has been put in place in all other States and the Commonwealth, and his own Government did 
not fix these problems.  

Mr MASTERS:  I earlier used the term naive when describing the parliamentary secretary.  I will use it again.  
The parliamentary secretary and the Minister for Health are in their first terms as members of Parliament.  If they 
had been here a little longer, or had opened their minds, they might have realised that, as a backbencher during 
the term of the previous Government, I did not know that this sort of legislation was being considered by the 
previous Minister for Agriculture. 

Mr Kucera:  That is the great shame of the Liberal Party.  

Mr MASTERS:  It has nothing to do with party politics.  The minister is being puerile again.  The bottom line is 
that the way government operates in Western Australia means that backbenchers do not know the detail of these 
things - 

Mr Kucera:  That is the way the Liberal Party works, not the Labor Party.  

Mr MASTERS:  No.  The Labor Party treats its backbenchers in the same way.  I am not being critical; it is a 
fact of life.  The parliamentary secretary said that it is my fault that this amendment was not made earlier.  The 
first time I saw this legislation was when it was introduced to the House last year.  It is somehow my fault that I 
did not miraculously dream about this legislation when I was a backbencher under the former Government and 
tell the then Minister for Agriculture to do something about this problem.  The parliamentary secretary does not 
really understand the way in which government operates. 

Mr Kucera:  Is legislation laid on the table in your party room for a period so that all backbenchers can comment 
on it?  

Mr MASTERS:  Of course it is.  This legislation was not introduced into this Parliament until after the change of 
Government 16 months ago.  We had never seen this legislation before.  

Mr Kucera:  We had, so do not equate your experience as a backbencher with that of our backbenchers.  There is 
a process. 

Mr MASTERS:  Is the minister saying that Labor backbenchers saw this legislation in draft form prior to 
February last year?   

Mr Kucera:  Why involve me in this?   

Mr MASTERS:  Because the minister is the one who is interjecting on me and supporting the parliamentary 
secretary. 

Mr Kucera:  Of course I am supporting him, because our backbenchers get an opportunity to look at our draft 
legislation before it is introduced into Parliament.  They have a chance to comment on it.  

Mr MASTERS:  I will use words of one syllable so that the minister can understand me.  This legislation was not 
introduced into this House until after the change of Government. 

Mr Kucera:  That is not what you said.  You said that our backbenchers were not made aware of legislation that 
comes into this House.  

Mr MASTERS:  The minister can check Hansard.  I said that backbenchers do not see draft legislation that is 
before a minister.  Prior to February last year, this may well have been draft legislation.  I do not know whether it 
was; I am guessing.  There was no way that a backbencher like me would have seen it, just as Labor 
backbenchers would not have seen the draft legislation.  As soon as it comes to Cabinet for some form of 
discussion or tick of approval, Liberal and Labor backbenchers get to look at it. 

Mr Kucera:  You did not have a policy position on this? 
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The ACTING SPEAKER (Mr Dean):  I draw the attention of the member for Vasse to the issue of relevance.  He 
should address the clause. 

Mr MASTERS:  I am being relevant.  I am responding to the interjections of the Minister for Health and the 
parliamentary secretary.  However, I acknowledge that we are getting off the beaten track.  I will not carry on.  I 
believe that the regulator should be required to request someone whose licence is about to be suspended, 
cancelled or varied to make a written submission, and that any submission be given due regard by the regulator.   

Amendment put and negatived. 

Clause put and passed. 

Clause 72A:  GMO licence - annual charge - 
Mr MASTERS:  Does clause 72A allow both the Commonwealth of Australia and the Government of Western 
Australia to charge licence fees for matters relating to GMO licences?  I have been asked this question and do 
not know the answer.  Does this clause allow a licence fee to be charged?  

Mr LOGAN:  Yes; a GMO licence holder will be required, under clause 72A(1), to pay an annual charge for a 
licence.  We do not know what the actual cost of that will be.  It will be the same amount as that charged by the 
Commonwealth.  That will be determined by way of regulation.   

Clause put and passed. 

Clauses 73 to 88 put and passed. 

Clause 89:  Regulator to notify of proposed suspension, cancellation or variation - 
Mr MASTERS:  I move -  

Page 55, line 14 - To delete “may” and substitute “shall”. 

This amendment is the same as the previous amendment.  The amendment relates to proposals by the regulator to 
suspend, cancel or vary certification.  The previous amendment related to licensing.  Certification can be given 
to institutions to allow them to undertake certain activities associated with genetically modified organisms.  
Subclause (4) requires that the regulator must have regard to any written submission received from anyone 
whose certificate is about to be suspended, cancelled or varied.  I believe that the word “may” in subclause (2)(c) 
should be changed to “shall” so that the paragraph would provide that the regulator shall invite the holder of the 
certificate to make a written submission.  

Mr LOGAN:  My response to the member for Vasse on this amendment is the same as my response to his 
proposed amendment to clause 72.  This is a similar amendment, except that it applies to division 2, certification, 
and not to the suspension, cancellation or variation of a licence.  The arguments I made against the amendment 
to clause 72 stand for the member’s attempt to amend clause 89 in a similar manner.   

Amendment put and negatived. 

Clause put and passed. 

Clauses 90 to 96 put and passed.   

Clause 97:  Regulator to notify of proposed suspension, cancellation or variation - 
Mr MASTERS:  I move -  

Page 58, line 19 - To delete “may” and substitute “shall”. 

This amendment is virtually identical to my previous two amendments.  Instead of relating to a certification or a 
licence, it relates to accreditation under this division.  I have made my argument several times before, so there is 
no need to repeat it.  However, I commend the amendment to the House. 

Mr LOGAN:  The Government opposes the amendment in the same way that it opposed the amendments 
proposed to clauses 72 and 89.  It deals with the suspension, cancellation or variation of the accreditation of an 
organisation.   

Amendment put and negatived. 

Clause put and passed. 

Clauses 98 to 100 put and passed.   

Clause 101:  Function of the Gene Technology Technical Advisory Committee - 
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Mr MASTERS:  Mr Acting Speaker, is it possible for me to move the next three amendments standing in my 
name as a group?  The reason is that even though they apply to three different clauses, they remove exactly the 
same words from each of those three clauses.   

The ACTING SPEAKER (Mr Dean):  No; unfortunately, the member cannot. 

Mr MASTERS:  I move - 

Page 60, lines 21 and 22 - To delete “, on the request of the Regulator or the Ministerial Council, ”. 

The background to this amendment is that clause 101 defines the functions of the Gene Technology Technical 
Advisory Committee.  The committee is given certain tasks under the legislation, but basically it provides expert 
advice on technical matters relating to gene technology and related issues.  However, I am amazed that the 
federal Government has included the words “on the request of the Regulator or the Ministerial Council”.  
Basically that means that the Gene Technology Technical Advisory Committee can provide advice only when 
asked to do so by the regulator or the ministerial council.  If the Government wants to go to the trouble and 
expense of putting together a technical advisory committee, undoubtedly consisting of experts in their fields, to 
provide information on a new, emerging, complex and potentially threatening technology, as well as one that 
offers enormous potential benefits to humanity, the legislation should provide the ability for the Gene 
Technology Technical Advisory Committee to create advice on its own volition and to send it to whoever may 
be interested in that advice, including the broader public.  At the moment, the advisory committee can provide 
advice only to the regulator or the ministerial council, in spite of the fact that there might be an issue in the 
community of great public interest.  Unless the regulator or the ministerial council so approves or requests, the 
advisory committee, which may well be the best group in the nation to provide advice to the public, cannot do 
so.  Its hands are tied.  It must wait until the regulator or the ministerial council asks it to formulate the 
information and then release it to the public, a special interest group or whatever.   

Earlier today we spoke about openness, honesty, accountability and transparency.  I express my surprise at the 
federal Government’s apparent lack of willingness to be accountable, open, honest and transparent by placing 
this restriction on the technical advisory committee.  I do not know why it has done it.  Maybe it does not want to 
spend as much money on the technical advisory committee by paying its members sitting fees and air fares to go 
to Canberra to do the sorts of things that advisory committees do.  Nonetheless, if the federal Government wants 
to put together a technical group such as this to provide information to the regulator or the ministerial council, 
those people would be so mature, well respected and professional that they should have the ability to provide 
information, reports or advice to anyone they think suitable, including the broader public.  The deletion of these 
words will strengthen the ability for the broader community and groups within the community to be given 
technical information on gene technology.  I have no problem with the parliamentary secretary using the words 
that I have used in this debate to bag or criticise the Commonwealth Government.  It is entirely appropriate that 
the federal Government be asked to show cause why it is trying to restrict the advisory committee’s activities in 
this way.  

Mr LOGAN:  It is not often that a member of the Liberal Opposition invites the Labor Government of the day to 
bag the federal Government openly.  It is quite unusual.  I feel thrilled to be asked.  However, I will desist.  This 
amendment is irrelevant, as were many of the amendments the member has put forward, because the member has 
missed the point: nothing in the Bill stops the Gene Technology Technical Advisory Committee from providing 
advice at any time.  

Mr Masters:  To whom? 

Mr LOGAN:  To a number of people.  I am trying to explain it to the member.  Nothing in the Bill stops the 
committee from providing advice to a series of people.  The Bill requires the committee to provide advice on the 
four aspects listed in the next clause on the request of the regulator or the ministerial council.  Nothing in the Bill 
says that the committee cannot provide advice at any stage on any other issue.  

Mr Masters:  No; the Bill’s omission from saying that anyone can be given advice is causing me concern. 

Mr LOGAN:  It may be causing the member concern, but the member should ask his commonwealth colleagues 
how it operates in practice.  All the Bill seeks the committee to do is to ensure that the regulator and the 
ministerial council can request that the committee provide any information related to the four aspects listed in the 
next clause.  It must provide that information.  If this amendment were passed, there would be nothing to 
indicate to whom the advice should be given and the obligation to provide the advice as requested would be 
removed.  It would defeat the objective of the clause; that is, the regulator and the ministerial council would 
require the information and the technical advisory committee must provide it.  If this amendment were passed, 
the obligation to provide that information would be removed and there would be nothing to indicate to whom the 
advice should be given.  As I said, the legislation is structured correctly.  I am not aware that the technical 
advisory committee is bound not to provide advice to anyone else.  
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Mr MASTERS:  I am concerned because, having spent five years in government service, including three and a 
half years in law enforcement in the fisheries and wildlife area, I know that when a court of law considers the 
wording of an Act, the exact wording is considered, not necessarily the intention of the parliamentary draftsman.   

The clause specifically states “on the request of the Regulator or the Ministerial Council”.  That could very 
easily be interpreted, as I am interpreting it, such that only the regulator or the ministerial council can request the 
technical advisory committee to provide advice.  If my interpretation is incorrect - I am happy to accept that - 
then I seek direction or advice from the Chair, because I have an alternative.  Rather than pursue my amendment 
and remove the words “on the request of the Regulator or the Ministerial Council”, at the beginning of that 
phrase we could add the word “including”.  That would make it clear that the regulator and the ministerial 
council would be only two of many groups that could request advice from the technical advisory committee.  
That was the first version of my amendment when I read this legislation last year.  In the end, I decided to 
remove the words “on the request of the Regulator or the Ministerial Council”, so it would be clear that the 
technical advisory committee could provide completely unconstrained advice to anyone, subject to paragraphs 
(a) to (d).  I seek leave to withdraw my amendment. 

Amendment, by leave, withdrawn. 
Mr MASTERS:  I move -  

Page 60, line 21 - To insert after “advice,” the word “including”.  

Mr LOGAN:  I do not believe that this amendment will achieve anything like what the member intends.  He has 
misconstrued what I said; that is, the legislation does not preclude the committee’s providing advice.  It binds the 
committee to provide the information set out in paragraphs (a) to (d) to the regulator and the ministerial council 
when requested.  It does nothing more than that.  It does not require the Gene Technology Technical Advisory 
Committee to provide information, nor does it stop the committee providing information to the regulator, the 
ministerial council or any other person or group.  It neither stops it nor binds it.  I imagine that the committee can 
provide other information to both the regulator and the ministerial council.  However, the legislation requires the 
committee to provide advice on those four topics to the regulator and the ministerial council when requested.  
The member’s new amendment makes the regulator and the ministerial council two of a range of groups to 
which the committee must provide advice.  The member has not indicated to whom that advice must be 
provided.  The amendment is ridiculous.  It alters the meaning of the clause and it is unworkable.  On that basis, 
the Government opposes it.  

Mr MASTERS:  If what the parliamentary secretary is saying is correct, I welcome that.  It means that this 
clause will be effective; namely, anyone will be able to go to the committee for information or advice, and it will 
be up to the committee to provide it.  Alternatively, the committee will be able to choose to give unsolicited 
advice to government bodies other than the ministerial council, the regulator or the general public.  However, I 
am very concerned that the parliamentary secretary’s interpretation of the clause will not be used when this 
legislation is referred to over the next few years.  I cannot see any harm in adding the word “including”.  It 
would allow the regulator or the ministerial council to request advice from the technical advisory committee.  
However, it would also make it clear that advice could be provided not only at the request of the regulator or the 
ministerial council, but also at the request of any other group or the wider community.  If the parliamentary 
secretary is correct in his interpretation, that is fantastic.  However, I believe that the word “including” should be 
inserted to ensure that our intention is achieved.  

Amendment put and negatived. 
Clause put and passed.   
Clauses 102 to 106 put and passed.  
Clause 107:  Function of Consultative Committee - 
Mr MASTERS:  I move - 

Page 61, line 24 - To insert after “advice,” the word “including”.  

The way I read the clause, the advice to the consultative committee can be provided only on the request of the 
regulator or the ministerial council.  There will be no-one happier than I if that interpretation is wrong.  There are 
good reasons for suggesting that the words “on the request of the regulator or the ministerial council” restrict the 
consultative committee’s ability to give advice only to the regulator or the ministerial council.  I therefore seek to 
insert the word “including” at the beginning of the phrase “on the request of the regulator”. 

Mr LOGAN:  The member for Vasse should closely examine the way part 8 is structured.  The regulator, various 
ministers and departments throughout the country and officers from the Commonwealth will provide advice.  
The bodies referred to in the legislation, the Gene Technology Advisory Committee, the Gene Technology 
Community Consultative Committee and the Gene Technology Ethics Committee will be established to gather 
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information and provide it on request to the minister or the regulator.  They will be the “canary in the coalmine” 
to provide information to the ministerial council and the regulator on the workings of the Act.  They will not be 
established to disseminate information.  The amendment moved by the member for Vasse seeks to reverse the 
onus and place on those committees the responsibility for providing information.  It is not in keeping with part 8 
of the Bill.  That is the role of the regulator, the ministers and their departments.  For those reasons the member 
should take a step back, take a deep breath and look at the way these committees are structured and their 
purpose.  The Government opposes the amendment. 

Mr MASTERS:  Not more than five minutes ago, when we were debating clause 101, the parliamentary 
secretary said words to the effect that the Gene Technology Advisory Committee will not be restricted in who it 
can provide advice to. 

Mr Logan:  That is right.  There is no restriction under the provisions in the Bill.  The committee’s function is to 
provide advice to the ministerial council.  The member is implying that this Bill will bind it to do only that.  It 
will not have that effect. 

Mr MASTERS:  That is what I believe it will provide.  

Mr Logan:  I know that.  The member referred to how it will be interpreted in a court of law, but that is not what 
the Bill provides. 

Mr MASTERS:  Clause 107 reads - 

The function of the Consultative Committee under this Act is to provide advice, on the request of the 
Regulator or the Ministerial Council, on the following -. . . .  

That means that the function of the consultative committee is to provide advice only on the request of the 
regulator.  I am trying to alert the member to the fact that that could be a valid interpretation of this clause in a 
court of law.  I am agreeing with the parliamentary secretary that the areas to which the other committees can 
provide advice and to whom they can respond if they so choose should be more broad ranging.  We are in total 
agreement.  However, I am saying that based on the way these words are put together - they will create the law 
that is interpreted by lawyers, judges and everybody else - a court of law could reasonably interpret that the 
committees can provide advice only on the request of the regulator or ministerial council.  We will have to agree 
to disagree on this. 

Mr Logan:  Under the Bill the function of the consultative committee will be to provide advice.  It does not mean 
that the committees will not have the capacity outside the provisions of the Bill to provide information. 

Mr MASTERS:  I hope the parliamentary secretary’s point will be accepted as valid should this go further into a 
court of law.  All I can do is provide my advice based on several years experience, although I must be careful, 
bearing in mind remarks of the member for Nedlands in the past about working as a crown prosecutor. 

Ms MacTiernan:  We don’t think you have the same penchant for hyperbole! 

Mr MASTERS:  I dare not comment in case it reflects on my colleague the member for Nedlands. 

Mr Logan:  We know the member for Vasse would not exaggerate. 

Mr MASTERS:  We are repeating ourselves.  I have had occasional experiences in courts of law. 

Ms MacTiernan:  We don’t think the criminal jurisdiction counts! 

Mr MASTERS:  Perhaps I should exaggerate a little more because I am reminded that I have a broader range of 
experience than I suggested earlier: over 12 or 14 years I occasionally appeared before a Warden’s Court.   

What if information on a scientific development in the field of gene technology is let out only into the scientific 
community and ministers hear whispers about it - it almost reminds me of the Lewandowski affidavit - and they 
want to put a cap on it and tell the various committees not to provide advice to anyone else apart from the 
regulator or the ministerial council until they are ready for it?  Those expert committees might think that 
instruction is inappropriate and they must let the broader public, for example, know of the dangers inherent in 
that new scientific development.  I believe that this clause will restrict the committees from doing that.   
Amendment put and negatived.  
Clause put and passed.  
Clauses 108 to 111 put and passed.  
Clause 112:  Function of the Gene Technology Ethics Committee - 
Mr MASTERS:  I move - 

Page 62, line 24 - To insert “including” after “advice,”.  
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This clause refers to the Gene Technology Ethics Committee.  My concerns about this committee may not be as 
great as those about the previous two committees, especially the technical advisory committee, which is the one 
that may best understand the threats and dangers posed by a new technology that is heading in the wrong 
direction.  Nonetheless, if the Gene Technology Ethic Committee wishes to provide advice, other than at the 
request of the regulator or the ministerial council, it should be able to do so.  Adding the word “including” at the 
beginning of that phrase leaves no doubt that the committee can provide advice to whomsoever it likes, and at 
the request of any person or organisation.  

Mr LOGAN:  My response to this proposed amendment to clause 112 is the same as that for the amendments 
proposed to clauses 101 and 107.  It is opposed for the same reason.  

Amendment put and negatived. 

Clause put and passed. 

Clauses 113 to 130 put and passed.  

Clause 131:  Recovery of amounts -  
Mr MASTERS:  I have been asked by an outside party to seek advice from the parliamentary secretary on 
whether clause 131 is also a provision to allow extra fees to be charged or recovered in a court under this 
legislation.  That is my reading of it, but I seek a clarification on the record from the parliamentary secretary.  

Mr LOGAN:  This clause does not apply any further fees, but it does give the regulator the ability to recover any 
outstanding debts for licence fees etc in a court of competent jurisdiction in the State of Western Australia.  

Clause put and passed. 

Clauses 132 to 137 put and passed.  

Clause 138:  Record of GMO and GM product dealings - 
Mr LOGAN:  I move - 

Page 69, line 27 – To delete “Record” and substitute “Regulator”. 

This amendment corrects a typographical error.   

Amendment put and passed. 
Mr MASTERS:  I have been asked, again by an outside group, whether the definition of the term “designated 
notification” in clause 138(6) gives the regulator special powers in Western Australia.  I am not sure of the intent 
of this question.  It may be a fishing expedition on the part of this group, but it is concerned that a designated 
notification does allow the regulator, under an Act applying in Western Australia, to do certain things over and 
above what this Bill or the federal Gene Technology Act 2001 would otherwise be restricted to.  

Mr LOGAN:  Designated notification means that if another Act in Western Australia requires information to be 
given to the regulator, that information must also be put on the record of GMO and GM product dealings.  

Clause, as amended, put and passed. 

Clauses 139 to 146 put and passed.  

Clause 147:  Injunctions - 

Mr MASTERS:  I move - 

Page 75, line 1 - To delete “or any other aggrieved person” and substitute “or any person who may 
suffer damage as a result of the conduct”. 

Clause 147(1) reads - 

If a person has engaged, is engaging, or is about to engage in any conduct that is or would be an offence 
against this Act or the regulations, the Supreme Court (“the Court”) may, on the application of the 
Regulator or any other aggrieved person, grant an injunction restraining the person from engaging in the 
conduct. 

I will take a minute to highlight some of the dangers of effectively allowing third-party involvement.  I have 
already referred to the royal commission in New Zealand, when Greenpeace activists destroyed a field trial and 
were not prosecuted; that organisation has retained its charitable status.  In The West Australian of Tuesday 28 
August 2001, an article appeared entitled “French destroy gene crops”.  It reads - 

Hundreds of activists destroyed test sites for genetically modified maize in southern France in the fifth 
incident of GM crop destruction in the country since late June.  
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I will not read anything else from that newspaper article.  I am concerned that by using the words “or any other 
aggrieved person” we run the risk that any persons or groups opposed to the use of gene technology or 
genetically modified organisms will simply go before a court and sprout whatever false, misleading, irrelevant 
and inaccurate information they can think of to convince the Supreme Court that an injunction should be granted 
to stop something happening. 

I appreciate that this is a different Government from the one that was in power before.  We know that five 
members of the Greens (WA) are in the upper House of the State Parliament, and they need to win the votes 
whenever they get a chance.  However, having said that, I should say that I do not even know whether these 
words in this Bill are identical to those in the federal Bill.  If they are, I am critical of the federal Government for 
having effectively opened the floodgates to any other aggrieved person, group or organisation, including 
Greenpeace Australia Ltd and other people or groups who might be fanatical or who are zealots on this issue, to 
try to unreasonably seek injunctions against a GMO action.  For that reason, the words that I am seeking to have 
inserted read “or any person who may suffer damage as a result of the conduct”.  Those words are far more 
relevant, because, for example, a farmer who lives next door to a farm on which a GMO trial is being conducted 
will, for whatever reason, be able to go before a court and say, “Your Honour, I believe that the pollen from the 
GM crop will be blown more than the 100 or 500-metre separation distance between the crop and my boundary, 
and it will contaminate my crop.”   

An environmental group may believe that there will be significant, or potentially significant, harm to the 
environment.  I believe that there is now reasonable case history that indicates that environmental groups can say 
that they represent people who believe that the environment may suffer damage as a result of an activity and, 
therefore, those groups will be given standing in the court.  To change the wording from “any other aggrieved 
person” to “any person who may suffer damage as a result of the conduct” will tighten up the clause sufficiently 
to discourage zealots and extremists from going to the Supreme Court willy-nilly, as often as their finances or 
that of some benefactor might allow, to try to prevent something happening in the field of gene technology, be it 
trials, laboratory tests or whatever.  I believe that the wording is too loose and too open.  In the interests of 
creating a Bill that will be workable when it becomes an Act, I recommend these changes. 

Mr LOGAN:  I ask the member for Vasse to look carefully at clause 147 to see the way it is structured.  
Subclause (1) highlights that if a person has engaged, is engaging, or is about to engage in any conduct that 
would be an offence against the Act, the court may grant an injunction; that is, a person would be breaching 
GMO licence conditions, field trial conditions or a series of things that would be regulated under the terms of 
this legislation.  If a person is about to commit an offence against the terms of this legislation, another person, 
who is likely to be an aggrieved person as a result of the forthcoming offence against the Act, may make 
application to the Supreme Court for an injunction to restrain the person who is about to commit the offence 
from doing so.  That is what this clause deals with; it does not deal with the issue that the member highlighted of 
farmers who are using GM material protecting themselves against rampaging greenies running through their 
cornfield.  This deals with a person - who would be bound under the terms of this Act anyway - who is dealing 
with GM material and is likely to cause an offence under the Act in dealing with that GM material.  If somebody 
suffers damage as a result of that, that person can apply for an injunction in the Supreme Court to stop the person 
dealing with the GM material.   

I will deal with the issue of an aggrieved person; and I am assuming that the member’s argument about the 
narrowness of the meaning of an aggrieved person is right, which it is not.  The courts have held that a person 
aggrieved by an act must have a legal grievance or a genuine grievance because the act prejudicially affects his 
or her interests.  The courts have held that the applicant’s interests must not be remote, indirect or fanciful.  The 
interests must be above those of an ordinary member of the public and must not be those of a mere intermeddler 
or busybody.  That is the court’s interpretation of an aggrieved person.  The member’s concern with this part of 
the Bill is about rampaging greenies in the cornfields.  The member should not worry because if they wish to 
bring a legal action regarding a GMO field trial, the wording of the legislation deals with that situation.  
However, I put it to the member that that is not what this part of the Bill deals with; it deals with somebody who 
is probably already covered by the terms of the legislation and is likely to breach its conditions, and somebody 
who is aggrieved stopping that person causing damage to his property. 

Mr MASTERS:  I thank the parliamentary secretary for his comments.  I sincerely hope that his interpretation of 
this clause is right.  However, having lived in the south west, having worked in the mining industry and having 
been a member of Parliament for an area that is, was and will be seriously affected by the timber industry 
cutbacks and so on, I am well aware of what environmental groups and others in our society will do to try to use 
the courts to stop whatever they believe is an inappropriate activity by another party.  I heard what the 
parliamentary secretary said about the legal restrictions placed on an aggrieved person.  However, in the real 
world, that definition does not carry a great deal of weight in a court of law.  For example, the Leeuwin 
Conservation Group recently failed in a Supreme Court action.  I believe it took the Water Corporation to court 
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over an issue of waste water treatment and disposal at Gnarabup, which is just south of the mouth of the 
Margaret River.  That group was not successful in that case, and it will probably go bankrupt because it does not 
have the money to pay its court costs; costs were awarded against it.   

The point is that environmental and other activist groups - I do not want to pick on only environmental groups - 
will use sections of laws like this to try to achieve their goals.  They will use every argument available to them to 
try to convince the court that they are, or represent, an aggrieved person.  I hope what the parliamentary 
secretary has said is correct.  However, I fear that if these five words in the clause are not replaced by the words 
that I am suggesting, it will not necessarily open the floodgates but will be more than a nuisance.  There will be 
significant impediments to the way in which gene technology needs to be regulated in this country. 

Amendment put and negatived. 

Clause put and passed. 

Clauses 148 to 151 put and passed. 

Clause 152:  Powers available to inspectors for monitoring compliance - 
Mr MASTERS:  I move -  

Page 78, line 28 - To insert after “time” the following - 

provided that, if the premises are a private residential property, then a warrant issued by a 
Justice of the Peace or a Magistrate and authorising entry into those premises shall be first 
obtained by the inspector  

My concern is that this clause will allow inspectors to enter private homes without a warrant.  When I was a 
fisheries inspector - several decades ago now, I am sorry to say - the Fisheries Act at that time gave fisheries 
inspectors the right to enter private homes without a warrant.  In that respect that Act was far more powerful than 
the Police Act.  We were told as youthful, wet behind the ears fisheries inspectors -  

The ACTING SPEAKER (Mr Dean):  A very enthusiastic one, I hear! 

Mr MASTERS:  Of course!  We were told we should not use that provision of the Act but should always obtain 
a warrant from a magistrate or justice of the peace to allow us to enter a private home.  I used my powers to enter 
a private home only once.  It is clear that virtually everyone believes their home is sacrosanct.  With the 
exception of drug raids and things like that, there should not be a power in a Bill to allow inspectors to barge into 
a person’s home without some sort of warrant.  I therefore commend the amendment to add those words to 
clause 152(2)(c) to ensure that when a private home is involved, there is that additional check and balance.   

Mr LOGAN:  It would be highly unusual for a person to work with genetically modified organisms in a private 
residence.  The member has been to laboratories and he understands exactly what precautions, air seals and the 
like are required to ensure the health and safety of the people who work with genetically modified organisms and 
to keep the material alive.  However, if a person is working with this type of material in a private residence, the 
inspector should have the power to enter that residence and inspect what is going on.  The member indicated that 
people should have that power only for things like drugs.   

Mr Masters:  An inspector should have the power to enter any premises other than private homes. 

Mr LOGAN:  I put it to the member that if GMOs are handled incorrectly and let loose into the environment, it 
can wreak havoc.  If a person is working with GMOs in his place of residence, it is obvious that the inspector 
should have the power to enter those premises to carry out monitoring.  For those reasons, we oppose the 
amendment.  Genetically modified organisms are dangerous materials, and the authorities must have the power 
to ensure those materials are dealt with properly. 

Mr MASTERS:  This clause deals with powers available to inspectors for monitoring compliance.  I do not know 
under what circumstances the Gene Technology Regulator may authorise a trial or laboratory test to be 
conducted in a private home.  I presume we are talking about GMOs that have been illegally removed from a 
laboratory or field site to a private home.  I am saying that if there is a one in a million chance an inspector 
believes there is a need to inspect a private home to monitor compliance with the licence conditions, or anything 
else, then prior approval should be given by a justice of the peace or magistrate.  The power exists elsewhere in 
the Bill for the emergency inspection of a private home if the regulator believes there is an imminent and serious 
danger of damage to the environment or to people’s health. 

Mr LOGAN:  Clause 152(2)(c) deals with the occupier of private premises who is a licence holder, or a person 
covered by a licence.  If a person is operating under a licence at home in his own laboratory, it is still appropriate 
that the inspectors have the power to ensure that person is complying with the conditions of the licence.  The 
member will remember the case in Mosman Park in which a makeshift geological sampling laboratory had been 
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set up in the pool house of a rented property, and a young man poured some sort of fluoride all over himself that 
soaked through his clothing and burnt his skin.  He jumped into the pool to try to stop himself from being burnt.  
However, that substance cannot be washed off, and the water only made it worse, and he subsequently died.  
That is a clear example of why inspectors need to have the powers that are set out in this Bill to ensure that 
things like that do not happen.  Given that we are dealing with genetically modified organisms, the impact on the 
community may be huge.  We oppose the amendment. 

Amendment put and negatived. 

Clause put and passed. 

Clause 153:  Monitoring powers -    
Mr MASTERS:  Does this clause effectively remove the right to silence for a licence holder when he or she is 
being asked questions by an inspector?  When an inspector is monitoring a site and/or asking questions of a 
licence holder, are there any restrictions on the ability of that licence holder to have a lawyer present when those 
questions are being asked so that the licence holder can pay due legal regard to his or her answers about matters 
of concern to the inspector? 

Mr LOGAN:  As the member can see, nothing in the Bill prohibits a person whose premises are being examined 
by an inspector from having a lawyer present.  Also, nothing in the Bill gives a person the ability to remain 
silent; however, clause 153(1)(d)(i) contains a requirement for a person to answer any questions put by an 
inspector. 

Mr Masters:  Subclause (1)(d)(i) is the core of my concern.  Does that have implications for the broader - 

Mr LOGAN:  No.  As the member knows, the right to remain silent is the right of someone not to incriminate 
himself.  That is what it means in legal application.  The inspector has powers to inquire into what has been 
happening on the premises.  He is allowed to ask any questions, and he would expect those questions to be 
answered.  

Mr MASTERS:  I thank the parliamentary secretary for that answer, with which I am very satisfied.  I now 
move -  

Page 80, after line 25 - To insert the following - 

(4) No actions of the Inspector while carrying out activities authorised by this clause, 
including the removal of a storage device, shall materially interfere with or otherwise 
affect any lawfully approved GMO dealings. 

Clause 153(3) gives an inspector the power to remove a storage device from the premises.  I have spoken with 
researchers about this, including researchers who are involved in GMO dealings, and they agree that it is not 
beyond the realms of possibility that a storage device that an inspector wishes to remove is an integral part of the 
experiment, field trial or whatever else might be involved in the GMO dealing.  An example is a computer that 
contains both a memory, which is a storage device, and a software program that automatically allows certain 
things to be done in a glasshouse or other laboratory situation.  My concern is that an inspector might remove a 
storage device from a premises without being cognisant of the fact that its removal would significantly impair, 
damage or cause the cessation of the experiment at a potentially significant cost to the licensee, or allow the 
GMO to escape into the wider environment.  It would have to be a pretty stupid inspector who would affect the 
integrity of an experiment and put at risk the protection of the environment and the health and safety of people 
by removing a storage device.  Nonetheless, nowhere in this Bill does it specifically provide that if an inspector 
must go to a premises and do something involving a storage device, he should not allow that action to materially 
interfere with or otherwise affect any lawfully approved GMO dealing.  It is a very simple protection.  It should 
not constrain the inspector from doing what is reasonably necessary, but it would provide some extra insurance.  

Mr LOGAN:  If the member for Vasse had raised his concerns by way of a question, we would have been able to 
deal with this much quicker.  There are two components to this.  Under the monitoring powers, a storage device 
is brought on to the premises of a licence holder to gather information.  It is then removed.  Using the member’s 
example of a computer, the inspector can bring a computer on to the premises, download the information from 
the computer held by the licence holder and then remove that storage device from the premises.  That part of the 
Bill deals with the storage device that is owned by the inspector; not the one owned by the licence holder.  The 
inspector can take his own storage device to the premises, download the information and take that storage device 
away; or, under subclause (3)(b)(ii), if the occupier of the premises has agreed in writing, the inspector can take 
away the licence holder’s storage device.  I hope that answers the member’s question.  
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Mr MASTERS:  It answers half my question.  I thank the parliamentary secretary for that.  However, let us 
disregard the words, “including the removal of a storage device” in my amendment.  Let us assume that my 
amendment reads -  

No actions of the Inspector while carrying out activities authorised by this clause shall materially 
interfere with or otherwise affect any lawfully approved GMO dealings.   

Nowhere in the Bill gives that direction to the inspector.  Logic suggests that the inspector would not materially 
interfere with a GMO dealing; nonetheless, the Bill does not include that prohibition.  I included in my 
amendment the words “including the removal of a storage device” in case that is something an inspector wants to 
do.  The real nuts and bolts of what I am trying to achieve is to provide that the inspector must not materially 
interfere with a lawfully approved GMO dealing.  We can argue about the storage device aspect, but let us put 
that to one side for now.  I am now concerned about the broader issue of an inspector interfering with a GMO 
dealing in a way that would cause some significant problems or difficulties for the safety and protection of the 
environment.  

Mr LOGAN:  I hardly think that an inspector would do anything that would cause environmental harm or create 
a situation in which environmental harm could occur.  The inspector’s purpose is to stop any environmental 
harm occurring and to ensure that the licence holder is complying with the Act, not only in his GMO dealings 
but also through the information he is gathering for the purposes of GMO dealings.  That is the reason for clause 
153(3)(a) and (b), which deals with the ability of the inspector to use a storage device to take away from a 
premises any information that he sees fit.  Extending the clause to prohibit the inspector from materially 
interfering with or otherwise affecting GMO dealings would be inappropriate and a distortion of the provisions 
of this part of the Bill.  The inspector may have good reason to materially interfere with or affect lawfully 
approved GMO dealings as part of his swoop on the licence holder.  I cannot see where the member for Vasse is 
going with this.  This is not the clause that he should alter to achieve his ends.  We oppose the amendment.  

Mr MASTERS:  I assure the parliamentary secretary that when I was a public servant working in law 
enforcement I met people who had enforcement powers but who did not have the faintest idea about the 
consequences of the application of those powers in certain circumstances.  I hope that the world the 
parliamentary secretary sees through his rose-coloured glasses is the real one; I fear that it is not.  I fear that the 
world out there includes people who are incompetent, who deliberately want to do something wrong, and who 
are well-intentioned but misguided.  My amendment does nothing more than wave a flag, hopefully in the face 
of inspectors, to warn the inspectors that any interference with GMO dealings could have dire consequences.  

Amendment put and negatived. 

Clause put and passed. 

Clauses 154 and 155 put and passed. 

Clause 156:  Use of equipment at premises - 
Mr MASTERS:  I move -  

Page 83, after line 3 - To insert the following -  

(5) No actions of the Inspector while carrying out activities authorised by this clause, 
including the removal of a storage device, shall materially interfere with or otherwise 
affect any lawfully approved GMO dealings. 

This amendment seeks to do the same thing as the amendment I proposed for clause 153, and concerns the 
ability of the inspector to use equipment at licensed premises.  Subclause (3) is interesting because it talks about 
an inspector seizing equipment.  That is basically what this amendment is about.  My understanding of the 
parliamentary secretary’s comments is that there is a presumption that the licence holder is doing something 
wrong.  I am concerned about instances in which licence holders are not doing anything wrong.  An inspector 
might visit the premises for monitoring or compliance purposes or for some other reason and might do 
something that interferes with an experiment.  I hope that that can be prevented through the inclusion of this 
amendment.  

Mr LOGAN:  The provisions in clauses 153 and 156 go well beyond monitoring; they involve actions by an 
inspector when he is concerned about the way in which a GMO is being dealt with or how equipment is being 
applied.  For those reasons, the inspector would be quite right to take action in the way that I have described, 
which might impact on normal legal dealings with GMOs.  That action might impact on experiments or on the 
way in which the licence holder deals with GMOs.  It might have a commercial impact.  The inspector would 
take that action to remove information or equipment only if he were concerned about the way in which it was 
being dealt with.  Clause 154, which comes under division 4, headed “Offence-related powers”, deals with 
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searches and seizures relating to offences.  Clause 156 must be considered in the context of the Bill’s structure.  
If somebody were doing something wrong, the inspector would take that equipment away.  If that had an impact 
on commercial operations, so be it. 
Mr Masters:  You are assuming that someone is doing something wrong.  I am not assuming that.  
Mr LOGAN:  The inspectors would not use those powers unless that was the case. 
Mr Masters:  You have greater faith in humankind than I.  
Amendment put and negatived. 
Clause put and passed. 
Clause 157 put and passed. 
Clause 158:  Powers available to inspectors for dealing with dangerous situations - 
Mr MASTERS:  I move -  

Page 84, line 30 - To insert before “If” the following -  

Except where there are reasonable grounds to believe that the actions of the Inspector were 
based on false, incorrect or misleading information provided to the Inspector, 

This is a little complicated.  I will try to be quick and, hopefully, clear.  Division 6 concerns emergency powers.  
Clause 158(4) relates to the costs incurred when the regulator or someone delegated by the regulator does 
something to meet the requirements of the legislation, and to the ability of the regulator to claim back those 
costs.  Subclause (4) states in part -  

. . . the person is liable to pay to the State of Western Australia an amount equal to the cost, and the 
amount may be recovered by the State as a debt -  

Gene technology attracts its fair share of people who are ideologically and philosophically opposed to genetic 
manipulation.  As such, I believe that there is every likelihood that some small group might complain to the 
regulator that licence holder X, Y or Z was doing something that needed to be checked.  The regulator and a 
team of people would check the property, premises, laboratory or wherever and might find nothing wrong.  
However, this clause states that if the regulator incurred costs because of steps reasonably undertaken under an 
emergency power or perceived emergency power, the person the subject of the emergency inspection would be 
liable for those costs.  For example, Greenpeace could phone the regulator and say that a trial being conducted 
by the University of Western Australia was highly dangerous, and could provide some technical reasons to 
support that claim.  The regulator and a team of inspectors would go to the university and carry out an inspection 
under the powers provided by this clause.  Once clause 158 is used, the regulator does not have a choice; the 
regulator is required to tell the licence holder - in this case the University of Western Australia - that it is liable 
to reimburse the State of Western Australia for the costs incurred during that inspection.   

The last part of subclause (4) states that the amount may be recovered by the State.  That is the only discretion.  
Even if nothing was found to be wrong during an emergency inspection, costs would be incurred.  For example, 
the University of Western Australia could be told that it had cost $5 000 to undertake the emergency inspection, 
during which nothing was found.  In that instance the regulator had acted on false, incorrect or misleading 
information, but its hands would be tied.  The university would be liable to pay the State of Western Australia an 
amount equal to the costs incurred; however, a decision might be made not to recover that as a debt.  Under that 
scenario, even though the university was not asked to pay back that money, the debt would still exist.  The debt 
would remain and, in theory, would be claimable against the university.  There is no choice but to leave that debt 
hanging in some form of legal limbo.  All I am suggesting is that the words in my amendment be added to the 
beginning of subclause (4) to give the regulator the ability to say that when there are reasonable grounds to 
believe that the actions of an inspector were based on false, incorrect or misleading information, the licence 
holder would not be liable to pay those costs to the State.  

Mr LOGAN:  I am always amazed by the imagination of the member for Vasse, particularly when he takes a 
case and applies it to a certain clause in the Bill without reading the context of the whole clause.  The example he 
gave was Greenpeace supposedly tipping off the regulator that something dangerous was happening at the 
University of Western Australia.  The genetically modified organisms cops would go to the university, find 
nothing and then bill UWA for the exercise.  That is basically what the member has put to the House.  I do not 
know what he has against Greenpeace.  However, he forgot to look at subclause (3).  For subclause (4) to come 
into effect, the tip-off would have to be along these lines: somebody will die or become seriously ill or injured, 
or the environment will be seriously damaged.  Subclause (3) states -  

The inspector may exercise the powers in subsection (2) . . . for the purpose of avoiding an imminent 
risk of death, serious illness, serious injury or serious damage to the environment.   
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Quite rightly, the regulator and the inspectors should inspect what is going on, because somebody is liable - 

Mr Masters:  You are misinterpreting what I am saying. 

Mr LOGAN:  It is not a matter of my misinterpreting what the member is saying; I am putting what he is saying 
into the context of clause 158.  When do the powers come into force?  Subclause (4) provides that costs will be 
incurred by the licence holder for steps reasonably taken or arranged to be taken by the inspector under 
subclause (2)(e).  

Mr Masters:  I fully understand that. 

Mr LOGAN:  They are the steps reasonably taken by an inspector if somebody is likely to be killed or seriously 
injured or the environment is likely to be seriously damaged in any GMO dealings.  The member can put 
whatever spin he likes on the wording.  Once again he has not read this clause in its entirety and has not linked it 
to subclauses (2)(e) and (3), which provide restrictions on when those powers can be applied.  There are 
restrictions on the costs that can be recovered by an inspector for those actions.  The member’s wording adds 
nothing to the subclause whatsoever.  I believe the Commonwealth was quite correct in the way it has worded 
the provision.  If costs are incurred by the inspector in his actions to stop somebody being killed or injured, they 
should be borne by the person who is liable to kill or injure somebody. 

Mr MASTERS:  An old schoolteacher of mine used to say that there are none so blind as those who will not see.  
If an inspector did an inspection in good faith under emergency powers - I read subclause (3) - but the 
information that the inspector was given was false, incorrect or misleading, regardless of what the inspector 
believed to be true, the inspector would have no choice but to advise the licensee that, as is stated in subclause 
(4), the person is liable to pay to the State of Western Australia an amount equal to the cost.  The only discretion 
available to the inspector is to say that he has the option of not recovering the costs, so they will not be recovered 
because the inspector was given false, incorrect or misleading information. 

Mr Logan:  If the member is concerned about the powers of the inspector and the costs incurred by the inspector 
for entering the premises, searching the premises for the thing and securing the thing, paragraph (d) provides that 
none of the costs for those actions can be recovered.  It is only when the thing is likely to blow up and the 
inspector has to take immediate action to stop those things from occurring under subclause (2)(e) that the costs 
can be recovered.  

Mr MASTERS:  I understand what the parliamentary secretary is saying.  However, zealots and extremists are 
trying to stop GMO dealings.  I am sure they will be able to come up with some very plausible concerns that may 
result in the inspector doing everything that is authorised in this clause, including taking such steps under 
subclause (2)(e), but on false, incorrect or misleading information.  Therefore, when the inspector assesses what 
has happened, the inspector can say that he took steps but, in hindsight, was given wrong information and he did 
not need to take those steps because there was no emergency.  In other words, the inspector was conned.  I am 
saying that by adding the words at the beginning of subclause (4), the inspector would be given a discretionary 
ability to say that he was misled; therefore no costs could be levied against the person. 

Mr Logan:  I was unkind to the member before when I said that he was being paranoid.  However, I must repeat 
that: the member is being paranoid.   

Amendment put and negatived. 

Clause put and passed. 

Clauses 159 to 161 put and passed.   

Clause 162: Announcement before entry - 
Mr LOGAN:  I move - 

Page 86, line 11 - To delete “present” and substitute “prevent”. 

This amendment corrects a typographical error.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 163 to 165 put and passed.   

Clause 166:  Copies of seized things to be provided - 
Mr MASTERS:  I move -  

Page 88, after line 19 - To insert the following -  
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(3) No actions of the Inspector while carrying out activities authorised by this clause, 
including the removal of a storage device, shall materially interfere with or otherwise 
affect any lawfully approved GMO dealings. 

The amendment is identical to two previous unsuccessful amendments that I have moved.  It basically requires 
that when copies of seized things are to be provided, no actions of the inspector shall result in a material 
interference with any otherwise lawfully approved GMO dealings.  I think I know what the parliamentary 
secretary’s answer will be on the fate of this amendment.  Nonetheless, I reiterate: inspectors need to be told very 
clearly that their actions are not to materially interfere with or otherwise affect any lawfully approved GMO 
dealings.   
Mr LOGAN:  My response is the same as that given previously.  If the inspector interferes with or affects GMO 
dealings as a result of the work he or she is carrying out relating to seizure and search, that is what happens.  The 
legislation has been drafted to give inspectors the power to do the things set out in subclauses (1) and (2).  If that 
has an impact on lawfully approved GMO dealings, so be it.   
Amendment put and negatived. 
Clause put and passed. 
Clauses 167 to 178 put and passed.   
Clause 179:  Meaning of terms - 
Mr MASTERS:  I move - 

Page 98 - To insert into the numerically appropriate place in the table the following -  

9 To vary or revoke the guidelines  Section 90 the holder of  
the certification 

13 To vary or revoke the guidelines  Section 98 the holder of the 
accreditation 

14 To give directions to the license holder Section 146 the license holder 

This clause specifically states which decisions of the regulator are subject to some form of review.  Page 98 of 
the Bill itemises nine decisions that are subject to review.  However, the legislation contains three other clauses 
that give the regulator the ability to make decisions and to revoke those decisions.  I am surprised that those three 
additional decision-making powers are not included in the table.  Clause 90 empowers the regulator to issue a 
certificate; clause 98 empowers the regulator to accredit a person, organisation or premises; and clause 146 
empowers the regulator to direct the licence holder.  In all three cases, it is entirely appropriate that there be 
some form of review.  I have received advice from the Commonwealth that the decisions should not be 
reviewable.  However, I did not find the arguments acceptable.  

Mr LOGAN:  These are guidelines for general application to assist the applicants in gaining certification.  If the 
items 9, 13 and 14 were applied to the licence and were binding, an applicant could appeal.  These provisions are 
simply guidelines for certification.  

Mr MASTERS:  What makes the parliamentary secretary believe these items are merely guidelines?  Clause 179 
refers to reviewable decisions and eligible persons, clause 181 refers to internal review and clause 182 refers to 
deadlines for making reviewable decisions and so on.  I do not believe that these are guidelines; they are 
provisions telling the regulator exactly what decisions are reviewable.  Latter clauses direct and advise the 
regulator how a review must be undertaken.  I see no reason that certification, accreditation or directions to 
licence holders should not be reviewable decisions.  

Mr LOGAN:  Clause 90 refers to guidelines and provides - 

(1) A Regulator may, by written instrument, issue technical or procedural guidelines about the 
requirements for certification . . .  

These provisions give the regulator the power to issue technical procedure guidelines.  Clause 179 details the 
provisions under which the licence holder will be able to appeal.  The member’s amendment is not appropriate.  
It will not affect the regulator’s decision to issue a licence.   

Mr MASTERS:  Item 6 refers to specifying a condition of certification, and the eligible person is the holder of 
the certification.  My amendment refers to a new item 9 to vary or revoke the guidelines as they impact upon the 
holder of a certificate.  Items 9 and 6 are both in part 7, which relates to certification and accreditation.  That part 
is affected by clause 90 - the guidelines provision - from which the parliamentary secretary has just quoted.  
Given that those guidelines presumably relate only to part 7, I am not convinced by the explanation.  The table 
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on pages 97 and 98 is very broad ranging regarding the decisions of the regulator that are subject to review.  I 
cannot see why the three decisions that I have highlighted in my amendment have escaped the net.   

Mr LOGAN:  Clause 179 will allow the licence holder or the person applying for a certificate to appeal.  Clause 
90 deals with other technical guidelines, not these guidelines. 

Mr Masters:  Although I appreciate that, I must ask: why not?  

Mr LOGAN:  The licence holder would be able to appeal against the guidelines and that would not be 
appropriate. 

Mr MASTERS:  Clause 90 guidelines provide that the regulator may, by written instrument, issue technical or 
procedural guidelines about the requirements for the certification of facilities to specified containment levels.  
Why should the people who operate those facilities not have the ability to question whether the regulator has got 
it right under those guidelines?  I appreciate that at the end of the day, guidelines are only a guide, but we are 
talking about inspectors with powers to do things in accredited premises.  If an inspector tells a licence holder or 
a holder of a certificate that he should be doing something and he argues on the basis that they are only 
guidelines, he will be going around in circles.  At the end of the day the holder of a certificate should be able to 
appeal against the guidelines because he feels that the regulator is being unrealistic and there is no way in the 
world that he can meet the guidelines.  Even though these guidelines may not have the same force in law as a 
direction, the bottom line is that guidelines will be seen by inspectors or other people in the wider community as 
having some legal status and, therefore, the holder of a certificate should be able to request that the guidelines be 
reviewed because he considers that they are inappropriate. 

Mr LOGAN:  The regulators will be advised by a technical advisory committee, a scientific consultative 
committee and an ethics committee.  I imagine that the regulator is fully aware - 
Mr Masters interjected. 
Mr LOGAN:  The member for Vasse can shake his head.  The material we are dealing with is not fish; it is 
genetically modified organisms for which a significant structure will be set in place to ensure proper control of 
them.  I imagine that the guidelines these qualified inspectors will apply to a premises will be appropriate to deal 
with specified containment levels, as described under clause 91.  It will not be appropriate for a licence holder to 
appeal against those guidelines. 
Mr Masters:  Why not? 

Mr LOGAN:  They have been drafted by people who know more than potential licence holders. 

Mr MASTERS:  We have spent many hours dealing with legislation in which two small mistakes were made that 
the parliamentary secretary sought to amend. 

Mr Logan:  They were typographical mistakes. 

Mr MASTERS:  Who made them?  We cannot blame a computer; we can blame only human beings.  The 
parliamentary secretary said that we are legislating for GMOs.  I am saying that we are dealing with human 
beings who are trying to regulate or control GMO dealings.  My amendment seeks to make human beings 
accountable for their decisions.  

I am also suggesting that directions from the regulator to the licence holder should be reviewable or appealable.  
Clause 146 does not provide guidelines; it provides directions by the regulator.  Why, when every other action of 
the regulator is reviewable or appealable, is a direction under clause 146 not reviewable?  That is a surprising 
anomaly.  I think it is an error on the part of the commonwealth parliamentary draftspeople. 

Mr LOGAN:  As I pointed out by interjection, items 9 and 13 in the member’s amendment are not appropriate.  
Item 14 refers to clause 146, which provides emergency powers to protect the health and safety of people and the 
environment.  The regulator would not have time to debate a review. 

Mr Masters:  Clause 146 provides general enforcement; it does not provide emergency powers.  That is 
somewhere else in the Bill. 

Mr LOGAN:  The member for Vasse should read clause 146(2)(b) at the top of page 74, which provides that it is 
necessary to protect the health and safety of people or to protect the environment.  That is fairly clear.  There 
would be no time or ability for a regulator to enter into debate or appeal on whether his or her directions were 
appropriate.  On that basis, we reject the amendment. 

Mr MASTERS:  I can only suggest, in the most polite way, that the parliamentary secretary lives in another 
world.  I am not suggesting that, even under emergency powers, a review should put those directions on hold.  I 
am saying that once those directions have been implemented, the person affected by them should be able to have 
them reviewed at a later stage if he or she as the licence holder thinks they are inappropriate.   
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Amendment put and negatived.  

Clause put and passed.  

Clause 180 put and passed.  

Clause 181:  Internal review - 
Mr MASTERS:  I move - 

Page 99, after line 20 - To insert the following - 

(5) Until the Regulator has reviewed any decision as provided for in Clause 179, the 
operative decision of the Regulator shall be put on hold.  

The amendment following that seeks to achieve exactly the same thing.  I am told by a senior federal public 
servant that once an appeal has been granted and the body that handles it has notified the appellant that his 
arguments will be heard, it is appropriate for a stay order to be invoked or for the operative decision to be put on 
hold.  

In other words, I might be directed by the regulator to do something in my capacity as a licence holder, but then 
lodge an appeal because I believe that the direction is inappropriate.  If I am forced to do what the regulator has 
originally told me to do, I might significantly affect the validity, cost or timeliness of the trial, experiment or 
whatever dealing I am having with the GMO.  It would be therefore inappropriate, if an appeal were granted in 
whatever shape, for the operative decision to be put on hold.  That is my aim with this amendment.  The 
parliamentary secretary can correct me if I am wrong, but I believe that the table on pages 97 and 98 does not 
have any review provisions covering emergency powers.  Instead, they are the more run-of-the-mill decision-
making powers of the regulator.  On that basis, accepting that clause 181 - internal review - does not apply to 
emergency provisions, it is entirely appropriate that the operative decision of the regulator be put on hold until 
the appeal is dealt with.  My amendment proposes a new subclause (5) preventing the operative decision of the 
regulator from being enforced.  

Mr LOGAN:  The amendment sought by the member for Vasse does not apply in a number of the reviewable 
decisions for which he is asking for a hold mechanism to be put in place.  How could a hold be put on a decision 
to refuse a licence?  

Mr Masters:  I am talking about where it is relevant.  

Mr LOGAN:  That is not how the amendment is structured.  It does not discriminate.  

Mr Masters:  You are being very petty.  

Mr LOGAN:  It is not being petty; it is a question of the member for Vasse getting his amendment correct.  He 
has talked about how the House must be very careful about the way legislation is framed, and the application of 
the wording, because of the interpretation in the court, and here we are dealing with appeals that will ultimately 
go before the Administrative Appeals Tribunal, and he is saying that I am being petty.  He cannot have it both 
ways.  If he is seeking to apply this amendment only where appropriate, the Government would still oppose it, 
because it believes that the internal review and the appeal to the Administrative Appeals Tribunal provide all the 
necessary checks and balances for a person who feels aggrieved because the decision has gone against him.  This 
applies to all those items listed in clause 179, for the purposes of certification and the issue of licences.  

Mr MASTERS:  I find it really interesting that the parliamentary secretary referred to the Administrative 
Appeals Tribunal.  I do not believe that that tribunal is actually mentioned in this Bill.  

Mr Logan:  It is mentioned on the next page in clause 183.   

Mr MASTERS:  Then I might actually be wasting my breath, because I was advised at a very senior level of the 
commonwealth bureaucracy that a stay order already exists in the Administrative Appeals Tribunal Act 1975.  If 
that is the case, why would that stay order not apply in this situation?   

Mr Logan:  It applies under clause 183, but not under clause 181, which is an internal review.  

Mr MASTERS:  Why should decisions of the regulator as listed in the table on pages 97 and 98 not be subject to 
a stay order, when the parliamentary secretary says that the relevant section of the Administrative Appeals 
Tribunal Act does provide an appeal to other aspects of this Bill?  Why one and not the other?  

Mr Logan:  Because she is the regulator, and she wants to exercise her power under the internal review, and if 
people wish to then appeal beyond that, they have the capacity to do so.  

Mr MASTERS:  They do not have that capacity for those actions of the regulator listed on pages 97 and 98.   



Extract from Hansard 
[ASSEMBLY - Thursday, 20 June 2002] 

 p11825c-11845a 
Mr Bernie Masters; Mr Fran Logan; Acting Speaker 

 [18] 

Mr Logan:  It is as I pointed out: it is because she is the regulator and she wishes to exercise those powers.  
Clause 181(2) states - 

An application for internal review must be made within 30 days after the day on which the decision first 
came to the notice of the applicant, or within such period (if any) as the Regulator, either before or after 
the end of that period, allows. 

She is exercising her power after that decision has been made, and if they do not like it they can take it further.  

Mr MASTERS:  The parliamentary secretary is stating the bleeding obvious, which is the most polite term I can 
use.  If there is an appeal to the regulator, there is no stay order.  

Mr Logan:  Correct.  

Mr MASTERS:  If, according to clause 183, there is an appeal to the Administrative Appeals Tribunal, a section 
of the Administrative Appeals Tribunal Act applies a stay order.  Why is there a stay order under one Act of 
Parliament, but not under this legislation?  

Mr Logan:  To use the example the member is giving, can he take me to the points on pages 97 and 98 which 
would apply in the case he is putting forward?  

Mr MASTERS:  At the top of page 98, item 6 reads, “To specify a condition of certification”.   

Mr Logan:  Why would a hold order be required on that?  

Mr MASTERS:  That is just at the top of the list.  If someone wanted to seek a review of the conditions of 
certification - and that person must be the holder of the certificate - why is it that, if that person were to seek a 
review through the Administrative Appeals Tribunal, a stay order would be possible, but no stay order would 
apply to an internal review?  
Mr Logan:  Are you suggesting that they have unconditional certification, because that is what you are saying?  
Mr MASTERS:  That is not what I am saying.  
Mr Logan:  That is exactly what you are suggesting.  You are advocating unconditional certification, by asking 
for that decision to be put on hold.   
Mr MASTERS:  Clause 179 specifically allows certain people to seek reviews of certain decisions.  Clause 181 
indicates that if that review is an internal review, there is no stay order, but if, somehow, it is possible for 
someone to seek a review under the Administrative Appeals Tribunal, there is a stay order, in theory, as I read 
the Act.  Various people involved in GMO dealings have the option of choosing whether they will have an 
internal review or a review by the Administrative Appeals Tribunal.  Why not have a stay order, putting the 
operative decision on hold, for an internal review, when that stay order is available through the tribunal?  The 
tribunal may take six months or a year to make its decision, whereas the internal review might take only a week 
or two.  There is no logic to it.   
Mr LOGAN:  The answer simply is that it would be inappropriate, and the Bill has enough checks and balances 
to deal with the situation raised by the member for Vasse.  

Amendment put and negatived. 
Mr MASTERS:  I move - 

Page 99, after line 20 - To insert the following - 

(5) In all circumstances relevant to Part 12, the eligible person in relation to a reviewable 
decision may apply to the Administrative Appeals Tribunal for a stay order to be 
placed on the operative decision of the Regulator. 

(6) Should such an order be sought, the Regulator shall not enforce the operative decision 
unless the Regulator has reasonable grounds for suspecting that it is necessary to 
enforce the operative decision in order to avoid an imminent risk of death, serious 
illness, serious injury, or to protect the environment. 

The two new subclauses are lifted from the Administrative Appeals Tribunal Act 1975, as I have been advised 
by someone I contacted in the commonwealth public service.  The parliamentary secretary has failed to give any 
indication as to why there should be a stay order on one but not on the other form of review.   

Mr Logan:  I have already given the answer - you just did not like it.  

Mr MASTERS:  The parliamentary secretary has stated what the Bill says, but he has not given a justification for 
it.  

Amendment put and negatived. 
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Clause put and passed. 

Clauses 182 to 184 put and passed. 

Clause 185:  Regulator may declare that information is confidential commercial information - 

Mr MASTERS:  I move - 

Page 101, line 22 - To delete all words after “that” and substitute the following - 

(a) significant damage to the health and safety of people, the environment or property 
would be likely to occur if the locations were disclosed, including the likelihood and 
consequences of interference with the GMOs; and 

(b) significant adverse implications for the owner of land on which GMO dealings are 
proposed would be likely to occur. 

Clause 185 relates to the requirement of the regulator to declare that information is confidential commercial 
information.  However, the effect of clause 185 is, as a general rule, to make public as much information as 
possible about the location of trials, laboratory investigations and so on.  In other words, there is a presumption, 
with which I do not have a real problem, that, all things being equal, the public has a right to know where field 
trials and other dealings with genetically modified organisms will take place.  There is a concern, however, that 
in some instances those farmers whose properties may be targeted or earmarked for a GMO trial could be 
targeted by anti-GMO activists, and damage could be done to the GM crop of canola or whatever it might be, or 
a crop may be destroyed by the use of fire, or there may be damage to fences, sheds and power plants.  All sorts 
of damage to a private farm could occur if the regulator decided that she would release the details of the location 
of a GMO trial. 

I am seeking to remove all words after “that” on page 101, line 22, and to insert the words in paragraphs (a) and 
(b) of my amendment.  I believe that would send a message to the regulator that if a GMO trial is proposed to be 
carried out anywhere - but I am thinking particularly of a farming area - and activists or others could, in theory, 
do significant damage to that trial or to property on that location, the regulator must take that potentiality into 
consideration when deciding whether to publicly announce the location of that trial.  The regulator will not in 
any way, shape or form be prevented from making the location of that trial public.  This simply sends a message 
to the regulator that, before she makes her final decision on the disclosure of the location, she must take certain 
other things into consideration, such as the significant damage to the health and safety of people, the 
environment or property.  Also, as paragraph (b) of the amendment states, if significant adverse implications for 
the owner of land on which GMO dealings are proposed would be likely to occur, the regulator must take that 
potentiality into consideration. 

Mr LOGAN:  By moving this amendment, the member for Vasse is trying to broaden the terms of clause 
185(2A) beyond that which is proposed.  The intention is that the regulator will not keep the locations 
confidential.  Under subclause (2A), the regulator must refuse to declare that information is confidential 
commercial information if the regulator is concerned that significant damage to the health and safety of people, 
the environment or property would be likely to occur if the locations were disclosed.  That provision does not 
need to be broadened further.  It is sufficient to overcome the situations that the member has posed.  The 
Government opposes any further amendment to that subclause. 

Mr MASTERS:  I note that the parliamentary secretary has said that the Government believes the words are 
sufficient.  However, my belief is that the words are not sufficient.  The words “significant adverse implications 
for the owner of land on which GMO dealings are proposed would be likely to occur” need to be added so that 
the regulator will take this matter into account before she declares whether information is confidential 
commercial information.  I recognise that the word “property” is already in subclause (2A), but I am expanding 
that reference and saying that the implications for the owner of the land should be considered.  It is quite simple.  
It is not a restriction or an impediment.  It is simply another dimension in the decision-making process.  In this 
case, the regulator should take this matter into consideration when deciding whether to make a declaration. 

Amendment put and negatived. 

Mr MASTERS:  I move - 

Page 102, after line 21 - To insert the following - 

(5) If the Regulator refuses an application under Section 184(1) in relation to 
information, the Regulator will advise the applicant that the specified information can 
be made publicly available at the expiration of 30 days from the date of refusal. 
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(6) The applicant can choose to advise the Regulator that information provided to the 
Regulator as a consequence of the application of Clause 185 is deemed to be 
withdrawn from the Regulator, requiring that the Regulator shall return all copies of 
information provided by the applicant and the Regulator shall destroy all electronic 
and other copies of the information otherwise held by the Regulator. 

The regulator may refuse an application.  As the Bill currently reads, once a review of that refusal to grant an 
application - whatever the application may be - is over and done with, the information that was part of that 
application ceases to be confidential commercial information.  I believe that is a little draconian, and it is 
dangerous for people who may be seeking to gain a licence for a GMO dealing.  If they are knocked back the 
first time, they may appeal or seek a review.  If they are unsuccessful in that review, under this amendment they 
will have 30 days within which to advise the regulator whether the information they have previously supplied 
should or should not be regarded as confidential commercial information.  The bottom line is that the period 
under proposed subclause (5) is 30 days.  No further decision needs to be made by the regulator.  This will 
simply protect proprietary information that is somehow under the ownership or control of the licence applicant.  
The regulator will not be able to release that information, or any related information, for 30 days.  During those 
30 days, the unsuccessful applicant has the ability to give the regulator a written direction about whether the 
information should remain confidential or otherwise. 

I also seek to insert a new subclause (6).  In theory, the regulator could gather information, or be given 
information by an applicant, and that information could be downloaded onto computer files or photocopied and 
put away in internal hard copy files.  The applicant should be given an opportunity to state that it is such 
confidential commercial information that he does not even want a copy of it to remain on the regulator’s 
electronic or hard copy files.  Under proposed subclause (6), if the unsuccessful applicant so requests, the 
regulator must hand back all copies of the commercial information, and any electronic copies must be destroyed. 

Mr LOGAN:  Simply put, the Government cannot accept this amendment because it would ensure that this Bill 
differs substantially from the commonwealth Act.  It would be unfair to those making applications for protection 
of confidential commercial information if two different standards applied in the jurisdictions across Australia.  It 
would be completely unworkable.  When people make an application regarding their GMO field trials or 
dealings, they should be aware that if they seek to have the information declared confidential commercial 
information and that application is knocked back, the information would be made public.  That is the risk they 
take when they make the application.  If they are concerned that their application may be made public, they 
should not make it.  It is as simple as that. 

Mr MASTERS:  I am not sure the parliamentary secretary understands what he has just said.  He has basically 
said that if a university or a chemical company such as Monsanto applies for a licence to deal with GMOs in 
Western Australia, 99 times out of 100, no matter how commercially confidential the applicant may believe the 
information to be, once that information has been submitted it may be made public, unless the applicant can 
convince the regulator that it must be kept confidential.  If the applicant loses that argument, or even if the 
applicant withdraws the application in order to maintain commercial confidentiality, it will be too late.  The 
information will be in the public arena.  I do not know what sort of information may be included in an 
application for a licence, but that information may be extremely sensitive and valuable.  It is rather draconian to 
say that the only way in which people can deal with GMOs in Western Australia is by applying for a licence, but 
they cannot withdraw any of the information that they have provided with that licence application, and that 
information will almost certainly be made public.  That is a huge disincentive to people, organisations, 
companies and academic institutions that may want to get involved in GMO dealings. 

Mr LOGAN:  The organisations and companies to which the member referred will make their applications under 
the commonwealth Act, and it is the commonwealth provisions that will apply to them, not the ones the member 
is seeking.   

Mr Masters:  I am not sure I follow that. 

Mr LOGAN:  Most of the organisations and institutions to which the member referred would make their 
applications under the commonwealth legislation and they would, therefore, be bound by exactly the same 
provisions as are contained in this Bill.   

Mr MASTERS:  The parliamentary secretary sounds like a broken record.  I have been saying again and again 
that if the parliamentary secretary, as a representative of the Government, believed that any of my concerns had 
validity, he would say, “Good point, member for Vasse; we will take it up with the federal Government.”   

Mr Logan:  Even if I were to accept your amendments, they would not apply, because the applications would be 
dealt with under the commonwealth legislation. 
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Mr MASTERS:  The parliamentary secretary is saying we are dead; there is nothing we can do. 

Mr Logan:  Your party is in government in Canberra.  Take it up with it.  

Mr MASTERS:  I do not think the parliamentary secretary understands how government works.  The 
parliamentary secretary is a representative of the elected Government.  I am not a representative of the elected 
Government.  If change is needed in the federal legislation, the most appropriate body to seek that change is the 
elected Government, not the Opposition.   

Mr Logan:  Your party is in power. 

Mr MASTERS:  I am not talking about political parties.  I am talking about Governments.  I do not think the 
parliamentary secretary understands what he is saying.  It will be an impediment to people, organisations and 
other groups who want to come into Western Australia and Australia to deal with GMOs if certain information 
they give to the regulator will be made public no matter what, even if they withdraw their application for a 
licence.  I am disappointed that the federal Government has been so short-sighted in the way in which it has 
worded this part of the legislation.  I am encouraging the parliamentary secretary and the Government to drop-
kick the federal Government in this area.  However, the parliamentary secretary has declined my offer.  I do not 
know what else I can do.   

Amendment put and negatived. 

Clause put and passed.   

Clauses 186 to 191 put and passed. 

Clause 192:  False or misleading information or document -  
Mr MASTERS:  I move -  

Page 109, line 5 - To delete “one year or $6 600” and substitute “10 years or $66 000”. 

It may not seem to be a big deal, but the bottom line is that the genetic modification of living organisms is a 
subject that creates an enormous amount of emotional objection in some quarters of our community.  At the 
same time, we are dealing with a technology that has significant potential to cause harm to the environment or 
human beings.  If someone is found guilty of providing false or misleading information or documents, a 
maximum penalty of imprisonment for one year or a fine of $6 600 is woefully inadequate.  For that reason I 
have added a zero to the two numbers that relate to the penalty.  The penalty should be significant, or at least the 
deciding judge or magistrate should have the ability to impose a significant penalty if the case demands it.  A 
penalty of imprisonment for 10 years or a fine of $66 000 may be appropriate if there is a significant threat to the 
environment or to the safety and health of human beings, or if people are running malicious and extreme 
campaigns against gene technology and thereby causing harm to individuals, companies, organisations or 
academic institutions that are involved in GMO dealings.  The GMO dealings involved may be worth tens or 
hundreds of thousands of dollars, yet the penalty for giving false or misleading information or documents is only 
imprisonment for one year or a fine of $6 600.  That will send the wrong message to people involved in GMO 
dealings and people opposed to GMO dealings.  For that reason, the penalty should be increased.   

Mr LOGAN:  Talk about sending the wrong message to people!  To have different penalties in different 
jurisdictions under the same legislation and for the same industry of genetically modified organisms will be 
catastrophic and will send the wrong message to the industry.  It is crucial that the penalties be the same under 
both pieces of legislation.  This is, after all, enabling legislation.   

Mr MASTERS:  If the parliamentary secretary wants to know what will be catastrophic, it is the deliberate 
release of a genetically modified organism into Western Australia, as a result of false or misleading information 
being supplied to some party somewhere, and that GMO causing significant harm to either the environment or 
the health and safety of human beings.  The fact that state and federal penalties may be different by an order of 
magnitude is not by any measure a catastrophe.  It is merely an inconvenience.  We must consider the threat to 
the agricultural produce of Western Australia or to our world-class and unique natural environment that might 
occur if a GMO organism were released into the natural environment.  It would be a catastrophe.  That is exactly 
what we should be saying to anyone who wants to do some GMO dealings in Western Australia that are false or 
misleading.  This amendment sends the message that we in this part of Australia have much more to protect than 
those in other areas, and that people would engage in false or misleading activity at their peril.   

Amendment put and negatived.  

Clause put and passed.   

Clause 192A:  Interference with dealings with GMOs - 
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Mr MASTERS:  I move -  

Page 109, line 24 - To delete “2 years or $13 200” and substitute -  

20 years or $132 000 

I will not labour this.  Again, I have simply added a zero to the end of the figures in the penalty of two years 
imprisonment or a fine of $13 200.  The amendment will increase the maximum penalty for interfering with 
dealings of a GMO to 20 years imprisonment or a fine of $132 000.  I have received advice that if someone is 
convicted of deliberately interfering with dealings with a GMO, a restitution order could be given against them.  
That concern has been put to rest.  However, as I read out earlier, some of the green activist groups in France do 
significant damage and run the risk of spreading genetically modified organisms into the wider community 
because they do not understand what they are doing - 

Mr Logan:  They would be in the field.  What are you talking about?   

Mr MASTERS:  It is interesting that the parliamentary secretary says that.  I do not think he understands what I 
am trying to get across.  A member of Greenpeace who does not agree with a GMO trial of a particular crop in a 
particular agricultural area might go into that area and dig up the crop.  That has happened elsewhere in the 
world, and some of those activists have taken those seedlings or crop products back to where they live.  They 
have transported genetically modified organisms out of the area that was licensed to hold them and into a totally 
different and potentially susceptible environment. 

Mr Logan:  So does the wind.   

Mr MASTERS:  The conditions of the licence include that buffers be built.  However, an activist might move a 
GMO hundreds of kilometres.  It does not matter whether that is deliberate or unintentional.  It is an interference 
with a dealing with a GMO that could have very serious health and environmental implications.  It is farcical to 
suggest that the maximum penalty for that should be two years imprisonment or a $13 200 fine.  A penalty of 20 
years imprisonment or a $132 000 fine would send the very clear message to anyone who is thinking of 
interfering with GMO dealings in Western Australia that we take our environment, agricultural produce and 
clean, green image very seriously and that people should not mess with us in the west. 

Mr LOGAN:  What is farcical is the likelihood of someone being imprisoned for 20 years for running through a 
field of corn.  This amendment is stupid and ridiculous.  As I said, the crucial point of this Bill, which deals with 
the very serious topic of genetically modified organisms, is to ensure that it marries completely with the 
commonwealth legislation.  That applies to both the structure of the legislation and the penalties that can be 
applied.  For those reasons, we oppose the amendment.   

Amendment put and negatived. 

Clause put and passed.   

Clauses 192B to 196 put and passed.   

Title put and passed. 
 


